The new
EC Merger Regulation

One year on

Matthew Hall of
Ashurst considers the
amended EC Merger
Regulation and its

impact since 1 May

2004.

On 1 May 2004 the original EC Merger
Regulation (4064/89) (the old ECMR),
which was the EC’s firstinstrument deal-
ing specifically with merger control, was
replaced by EC Regulation 139/2004 (the
new ECMR). The European Commis-
sion (the Commission) at the same time
issued a revised implementing Regula-
tion (802/2004), which deals with certain
procedural matters arising under the
new ECMR.

Much of the basic structure of the old
ECMR remains and the changes, many
of a procedural or practical nature, are
best described as “evolutionary” rather
than “revolutionary”. Nevertheless, the
changes were significant and generated a
large amount of debate in the period up
to their final adoption.

This article provides an outline of the
new ECMR and the principal changes in-
troduced by it and considers how the
Commission has applied them in its deci-
sion-making during the first year of the

new ECMR. (References to Articles are
to Articles in the new ECMR unless oth-

erwise stated.)

THE REGIME

The new ECMR retains the basic regime
of the old ECMR, which is that “concen-
trations” involving parties whose
turnover is above relevant thresholds
have to be notified to the Commission in
Brussels and cannot be completed before

clearanceis obtained.

Artist: Andy Lovell

“Concentrations” are true legal merg-
ers, acquisitions of “control” and certain
joint ventures. The new ECMR uses the
term “Community dimension” to de-
scribe the turnover thresholds that the
parties to a concentration must meet be-
fore the regime applies. Therefore, only
a “concentration with a Community di-
mension” must be notified under the new
ECMR (see boxes “Concentrations” and
“Community dimension”). It is then ap-
praised in order to determine whether it
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Concentrations

The new EC Merger Regulation (139/2004) (new ECMR) (like the old ECMR
(4064/89)) does not apply to a transaction unless it amounts to a “concentration”,
which includes true legal mergers, acquisitions of control and certain joint ventures:

* True legal mergers are simple: the combination of two businesses or parts of busi-
nesses into one.

e Acquisitions of control are less simple: control means acquisition of the whole of a
business or the acquisition of “decisive influence” over it. Decisive influence nor-
mally arises due to the acquisition of more than 50% of the shares of a business but
can also arise in other circumstances; for example, where a holding of less than
50% would be likely in practice to confer a majority of the votes in a general meet-
ing or the shareholding is combined with veto rights over matters such as the bud-
get or business plan of the business or the appointment of senior management.
Where a minority stake gives rise to decisive influence, the acquisition of such an
interest may result in the creation of joint control whereby two or more entities are
able to exercise decisive influence jointly and so share control: this in turn gives
rise to a joint venture (see below).

e Ajointventure (that is, a business which will be subject to the control of at least two
parties) only amounts to a concentration if it is “full function”, which essentially
means that the joint venture results in a lasting change in the structure of the par-
ties concerned, and it operates autonomously in a market, performing all the func-
tions normally carried out by businesses in that market.

Joint ventures that are not full function (and therefore outside the new ECMR) are
subject to Articles 81 and 82 of the EC Treaty (the general anti-competitive provi-
sions) and also to national merger control laws. Full-function joint ventures which
do not satisfy the turnover thresholds (see box “Community dimension”) and which
have as their object or effect the co-ordination of the competitive behaviour of un-
dertakings which remain independent (that is, the parents), will also be subject to
Articles 81 and 82 and possibly also to national merger laws.

is likely to have an anti-competitive re-
sult (see box “Appraisal of concentra-

tions”).

Clearance under the new ECMR covers
all 25 EU member states plus the EFTA
states (Norway, Iceland and Liechten-
stein). In some cases a merger that pri-
marily affects the EFTA states (that is,
has an EFTA dimension and does not
have a Community dimension) will fall
to be considered by the EFTA Surveil-
lance Authority (applying, in effect, the
new ECMR rules). However, for ease of
analysis only EU member states will be

referred to in thisarticle.

Notification
Under the new ECMR a transaction that
has reached a certain point in negotia-

tions (a good faith intention to reach an
agreement or a public announcement of
an intention to make a public bid) may be
notified to the Commission on Form CO.
Full binding documentation is therefore
not required but parties will need to bear
in mind when notifying that the Commis-
sion will, soon after notification, publicly
seek comments on the transaction (see
“Timetable and outcome” below).
There is no longer a deadline by which

Form CO must be submitted.

Form CO

amount of information and its prepara-

requires a considerable
tion can be very time-consuming. This
can take from one or two weeks for
straightforward cases raising no issues
(where it may be possible to use the Short
Form CO) to a couple of months for

complex cases (where the “normal”
Form CO will be required).

It is standard practice even in straight-
forward cases for the Commission to ap-
prove the content of a draft Form CO be-
fore it is formally filed. Since the Com-
mission is able to reject a Form CO as
incomplete at its discretion, it is advis-
able to co-operate with the Commission
to ensure that it is satisfied with the final

notification.

Referrals

Cases may be referred from the Commis-
sion to the national competition authori-
ties (NCAs) and vice versa. These “cor-
rective mechanisms” in the new ECMR
are designed to ensure that a merger is re-
viewed by the most appropriate body. So
mergers with a significant cross-border
impact but subject to national controls
can be transferred to the Commission,
and cases whose impact is primarily na-
tional or local but which fall under the
new ECMR can be transferred to the
NCAs (see “Pre-notification referrals”
and “Post-notification referrals” be-

low).

Suspension

A concentration may not in most cases
be completed before it is cleared follow-
ing submission of the Form CO. In ex-
ceptional circumstances the Commis-
sion may waive the requirement to sus-
pend completion; for example, where
the acquisition does not raise any com-
petition concerns and the target com-
pany is likely to fail imminently or, alter-
natively, the buyer would otherwise be
excluded from an auction, as in Cinven
Ltd/Angel Street Holdings Ltd (Case No
COMP/M.2777). However, such dero-
gations are rare and will not be given for
reasons of “commercial convenience”
(such as wishing to complete within a
The

obligation also does not apply in the case

particular accounting period).
of a public bid or “creeping takeover”,
provided voting powers are not exer-

cised to control the target.

Timetable and outcome
In the course of its inquiry the Commis-
sion will consider the arguments pro-

posed in Form CO and, except in simple
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cases, “market test” them with third par-
ties. This involves writing to customers,
competitors, trade associations and sup-
pliers whose details the parties are re-
quired to provide in Form CO. In addi-
tion, the Commission invites comments
from any person in a standard notice
published in the Official Journal of the
European Union (and also in practice in-
vites comments through publishing the
fact of the notification on its website
(http:/leuropa.eu.int/comml/competi-

tion/index_en.html)).

The new ECMR timetable has many
variations, depending on the type of case
and its difficulty from a competition
point of view. The Commission has an
initial period of 25 working days (Phase
I) from notification within which to take
one of the following decisions:

No jurisdiction. The transaction falls
outside the new ECMR (for example, be-
cause the turnover thresholds are not
met or control is not obtained) (Article
6(1)(a)). These decisions are now very

rare.

Phase I clearance. The transaction does
not raise “serious doubts as to its com-
patibility with the common market” (see
box “Appraisal of concentrations”) and
so a Phase I clearance is justified (Article
6(1)(b)). Unconditional Phase I clear-
ance decisions are by far the most com-
mon type under the new and old ECMRs
(around 85% of all cases notified).

A Phase I clearance decision may be
conditional, in other words, subject to
commitments offered by the parties
which address possible competition
concerns (Article 6(2)). Commitments
are typically structural in nature (usu-
ally the divestment of a business) and
behavioural remedies (focused on fu-
ture behaviour) are rarely acceptable.
Where commitments are offered (which
must be within 20 working days of the
start of Phase I), the Phase I timetable is
extended to 35 working days (this ex-
tension is also made where a referral re-
quest under Article 9 is received (see be-
low)). Around 4% of notified cases
have been subject to Phase I conditional

clearance decisions.

Community dimension

The turnover thresholds determine whether a concentration has a “Community dimen-
sion”, and, therefore, whether it falls to be notified under the new EC Merger Regula-
tion (139/2004) (new ECMR) (see box “Concentrations”). The first step is to identify
the “undertakings concerned” in the transaction, namely, the merging parties in the
case of a merger or, usually, the entity(ies) acquiring sole or joint control and the busi-
ness over which control is acquired (but not the seller). The turnover of an undertaking

concerned is the turnover of its group.

There are two alternative sets of turnover thresholds (Article 1). The first requires:

* The combined world-wide turnover of all of the undertakings concerned to exceed

€5 billion; and

* The EC-wide turnover of each of at least two of the undertakings concerned to ex-

ceed €250 million.

The second requires:

* The combined world-wide turnover of all of the undertakings concerned to exceed

€2.5billion;

* |neach of at least three EU member states, the combined turnover of all of the un-
dertakings concerned to exceed €100 million;

¢ Ineach of at least three of those member states, the turnover of each of at least two
of the undertakings concerned to exceed €25 million; and

e The EC-wide turnover of each of at least two of the undertakings concerned to ex-

ceed €100 million.

Under either set of thresholds, the new ECMR does not apply if, even if the thresholds
are met, each of the undertakings concerned achieves more than two-thirds of its EC-
wide turnover within one and the same member state. Therefore, concentrations in-
volving companies with operations solely or largely within the same member state will
usually fall outside the new ECMR.

There are particular rules for calculating the turnover of certain types of businesses

(such as private equity groups) and also for the geographical allocation of turnover.

Referral. The case is referred (in whole
or in part) to the NCA of a member state
which has requested jurisdiction and has
a sufficient interest (an Article 9 deci-
sion) (see “Post-notification referrals”
below). These decisions (which can also
provide for references to more than one
member state) are fairly rare (only
around 2% of all notified cases have

been subject to an Article 9 decision).

Phase II investigation required. The
transaction “raises serious doubts as to

its compatibility with the common mar-

ket”, which means it warrants an in-
depth Phase II investigation (Article
6(1)(c)). This is the second most com-
mon type of decision (but nevertheless
only around 5% of all cases notified to
the Commission have been the subject of
a decision initiating a Phase Il investiga-

tion).

If in-depth Phase Il proceedings are initi-
ated, the inquiry timetable is extended
by a further 90 working days, which is
extendable by up to 20 working days (to
a total of 110 working days). A Phase II
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Appraisal of concentrations

The new EC Merger Regulation (139/2004) (new ECMR) (like the old ECMR
(4064/89)) is ultimately intended to curb transactions likely to lead to an anti-com-
petitive result. The test under the new ECMR is whether the concentration can be ex-
pected “significantly [to] impede effective competition in the common market or in a
substantial part of it, in particular as a result of the creation or strengthening of a dom-
inant position” (SIEC) (Article 2) (see box “Concentrations”). |f the merger is ex-
pected to be anti-competitive, the concentration must be declared incompatible with
the common market (unless remedies can be agreed). Unlike EC law on dominant po-
sitions (Article 82, EC Treaty), there is no requirement for abusive conduct; the cre-
ation of adominant position resulting in a SIEC is sufficient to prohibit a transaction.

Joint ventures which are “full function”, and therefore subject to analysis under the
new ECMR (see box “Concentrations”), but which have as their object or effect the co-
ordination of the competitive behaviour of undertakings which remain independent
(because, for example, the parents retain competing businesses), are also subject to
an Article 81-type analysis (Article 81 broadly prohibits anti-competitive arrange-
ments). The risk of wider co-ordination will be appraised in accordance with Articles
81(1) and 81(3) criteria with a view to establishing whether the operation is compati-
ble with the common market, but within the timeframe of the ECMR inquiry. If the
competition concerns cannot be exempted under Article 81(3) the joint venture must
be declared incompatible with the common market (unless remedies can be agreed).

investigation is very involved, usually re-
quiring the parties to answer extensive
questionnaires and will also usually in-
clude the issue of a Statement of Objec-
tions by the Commission (setting out its
competition concerns), a written reply
by the parties, an oral hearing (if re-
quested by the parties) which interested
third parties as well as the main parties
are able to attend and consultation with
the Advisory Committee (made up of
representatives of NCAs).

In addition, if the decision is to be made
subject to commitments given by the par-
ties (to remedy competition concerns),
these need to be negotiated and agreed.
Under the new ECMR the timetable is ex-
tended by an additional 15 working days
(therefore to a maximum in most cases of
125 working days) if commitments are
offered after the 54th working day in
Phase II. In any event commitments must
be offered not more than 65 working days
from the start of PhaseIl.

Most Phase II investigations (around
80% to date) end with either an uncondi-
tional clearance (Article 8(1)) or a clear-
ance subject to commitments (Article

8(2)). Around 16 % of Phase Il cases have
been prohibited outright (Article 8(3))
and, very rarely, the Commission has re-
quired an implemented transaction to be
undone at the end of a Phase Il investiga-
tion (see box “New ECMR timetable™).

Fines

The Commission may impose substan-
tial fines on undertakings or individuals
for infringing the new ECMR. The pro-
vision of incorrect or misleading infor-
mation can result in fines of up to 1% of

group
turnover of the undertakings concerned,

the aggregate world-wide
and failure to comply with an obligation
arising from an investigation, or imple-
mentation of a transaction before a
clearance decision or in breach of a pro-
hibition decision, can result in fines of up
to 10% of the aggregate world-wide
group turnover of the undertakings con-
cerned. Failure to notify is also subject to
apotential fine of up to 10% of aggregate

world-wide group turnover.

Appeals

There have been an increasing number of
appeals (by the parties themselves and by
third parties) to the European Court of

First Instance (CFI) against Commission
decisions under the ECMR. This has
been in part a result of the adoption from
February 2001 of an expedited (“fast
track”)
Where expedited status is granted

procedure before the CFIL.

(which is not automatic), the expedited
procedure can provide a judgment on the
basis of a single exchange of 25-page

pleadingsinaslittleasayear.

The Commission has seen its decisions
overturned on several occasions, includ-
ing the Tetra Laval/Sidel decision, which
went to the European Court of Justice
(ECJ), and is the most recent EC]J judg-
ment concerning the ECMR (for more in-
formation, see News brief “Tetra Laval
decision: good news for business?”,
www.practicallaw.com/ A47909).

While appeals are still likely to occur
only in a small proportion of all cases,
judgments like Tetra Laval/Sidel have
had a noticeable impact on the data re-
quired by the Commission in its analysis.
The Commission is more professional
but also more cautious in its approach.
More information is therefore required
to complete Form CO to the Commis-
sion’s satisfaction, particularly if a case
raises any potential issues (however re-
mote). However, as Commission offi-
cials admit, this information is often sim-
ply “for the file”.

PRINCIPAL CHANGES

From a practical point of view, what
were the principal changes brought in by
the new ECMR and how has the Com-
mission dealt with them during the first

year?

Test for assessing mergers

The old ECMR used the dominance test
for assessing mergers: would a transac-
tion create or strengthen a dominant po-
sition as a result of which effective com-
petition would be significantly impeded
in the common market or in a substantial
part of it? This covered both single firm
dominance (essentially where the merged
business would have a leading position in
the market which would allow it to raise
prices or otherwise affect competition
negatively, such as by reducing choice or

innovation) and collective dominance
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(where the transaction would lead to a
likelihood of tacit co-ordination on pric-
ing or other matters between the merged
business and one or more other large

player(s) in the market).

The US has long used a test based on
whether a transaction would result in a
“substantial lessening of competition”
(SLC), and this test has been adopted by
other regimes (for example, the UK in
the Enterprise Act 2002 (for a feature ar-
ticle on this Act, see “Enterprise Act:
competition — aspects”, www.practi-
callaw.com/A29048)). The question of
should be re-
placed by SLC or some other test gener-

whether “dominance”
ated a significant amount of academic
debate and the issue was not resolved un-
til late in the day, with a typically “Brus-

sels” compromise.

The new test is whether a concentration
can be expected “significantly [to] im-
pede effective competition in the com-
mon market or in a substantial part of it,
in particular as a result of the creation or
strengthening of a dominant position”
(SIEC test) (Article 2) (see box “Ap-
praisal of concentrations”). However,
Recital 25 to the new ECMR makes it
clear that the SIEC test applies, beyond
the concept of dominance, only to the
“anti-competitive effects of a concentra-
tion resulting from the non-co-ordinated
behaviour of undertakings which would
not have a dominant position on the

market concerned”.

This is the so-called “gap” which some
commentators considered was not cov-
ered by the dominance test under the
old ECMR. For example, there is a pro-
posed merger between numbers two
and three in a three firm market with
shares of 60%/20%/20%. The com-
bined entity remains smaller (at 40%
market share) than the leader (60%)
and therefore would not itself become
dominant and the big difference in mar-
ket share would militate against (al-
though not necessarily exclude) a find-
ing of collective dominance. The prob-
lem is nevertheless that both the leader
and the combined entity may reduce
their competitive efforts due to a short-
age of other competition.

New ECMR timetable

Pre-notification

Working
days

The following may occur:

0 Referral to EU member state(s) at
request of parties (Article 4(4)).

0 Referral to European Commission at
request of parties (Article 4(5)).

0 Member state referral to Commission

(Article 22).

Notification
accepted.

Phase I decision

The Commission must decide whether to:

Form CO submitted to Commission and 0

25-35

0 Dismiss the case for lack of jurisdiction.
0 Give unconditional clearance.

0 Give clearance subject to commitments.
0 Start Phase II proceedings.

(Parties may offer commitments at the
latest 20 working days into this period.
Member states may request referral back
during this period (Article 9(2)).)

Phase II decision

0 Give unconditional clearance.

The Commission must decide whether to:

90-125
(from start
of Phase Il)

0 Give clearance subject to commitments.
0 Prohibit the transaction.

(Parties may offer commitments at the
latest 65 working days into this period.)

Note: This timetable is not exhaustive.

It was always clear that the SLC, domi-
nance and SIEC tests would, in the vast
majority of cases, produce the same re-
sult. This is illustrated by the Commis-
sion’s Guidelines on the assessment of
horizontal mergers under the Council
Regulation on the control of concentra-
tions between undertakings (horizontal
merger guidelines), which adopted a
generally straightforward and recognis-
able analysis (O] C31/5, 5 February
20045 http:/leuropa.eu.int/eur-lex/pri/
enloj/dat/2004/c_031/c_03120040205en
00050018.pdyf).

The first year of the new ECMR has not
seen an obvious change in the Commis-
sion’s analysis. It found concerns in 16 of
the cases notified to it, giving rise to nine
Phase I conditional clearances (as

against 11 in 2003) and the instigation of

Phase II proceedings in seven cases
(2003; nine). Although of course the
number of “problematic” cases varies
from year to year, it is clear that these
cases have been analysed in effectively
the same way as they would have been
under the old ECMR. In other words, as
expected, the SIEC test has not given rise
toany real change on the ground.

However, it is notable that in the first
conditional Phase I clearance decision
under the new ECMR, the Commission
appears to have found a situation which,
under the old ECMR, could have fallen
in the “gap” (Syngenta CP/Advanta,
Case No COMP/M.3465). In Syngenta
the Commission found thatin relation to
one of the relevant markets, the merged
party would have shares of 50-60% in
Belgium and 40-50% in France, with the
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remainder of the market almost entirely
held by one competitor. This gave rise to
the risk of the creation of “non-co-ordi-
nated effects in a highly concentrated oli-
gopolistic market”. However, it is not
clear from the decision why in relation to
those two countries the case could not
have been decided on traditional single

firm dominance grounds.

Efficiencies

The US has long provided for merger-
specific efficiencies to be taken into ac-
count and, in particular, an “efficiency
defence” can be pleaded in certain cir-
cumstances to allow a merger to go
ahead where the benefits to the economy
from the efficiencies are deemed to out-
weigh the harm to the economy resulting

from reduced competition.

The horizontal merger guidelines refer
to efficiencies and new Form CO has a
(voluntary) section requesting details.
Nevertheless, itis clear that there has not
been and is unlikely to be a material
change in the attitude to efficiencies.
The Commission argues that efficiencies
were taken into account under the old
ECMR (it has indicated that a number of
borderline Phase I cases were cleared due
to efficiencies and that it haslooked at ef-
ficiencies in Phase II cases but discarded
the argument on the facts), albeit the pre-
cise situations in which it would do so

werenot clear.

Advisers continue to be careful when
considering emphasising efficiencies:
there remains a concern that too much
“efficiency” creates an “offence” of be-
ing a unique competitor. This caution is
justified: the Commission’s Chief Econ-
omist has indicated that he does not ex-
pect efficiency arguments to clear many
cases. It is also notable that, in the view
of some, an “efficiency offence” was re-
lied on by the Commission in the General
Electric/Honeywell decision (Case No
COMP/M.2220, appeal pending; see
also News brief “GE and Honeywell: the
end of the affair”, www.practicallaw.
coml/A19225).

There were no cases in the first year of
the new ECMR that relied on efficien-

cies.

Timetables

The fixed review timetable is undoubt-
edly one of the great advantages of the
new ECMR (see “Timetable and out-
come” above), as it was under the old
ECMR. The Commission altered the
timetables under the new ECMR. The
rationale was to try to reduce the likeli-
hood that transactions may be blocked
because there is no time left to discuss
remedies and also to ensure that the
Commission itself has enough time to
prove the existence or non-existence of
competition concerns, to discuss pro-
posed remedies with third parties and to
receive all of the internal approvals it re-

quires.

Although the new periods allow more
time for submissions and negotiations as
deadlines approach, in practice substan-
tial pre-filing talks will still be required
in order to solve a difficult Phase I case.
So far as Phase Il is concerned, in practice
it is likely that all cases will take at least
105 working days, since most Phase II
cases are settled with undertakings. In-
deed, it would be surprising if in many
cases the extra 20 working days is not
taken. The first case to go through the
full Phase I and II process under the new
ECMR took 122 working days (that is,
nearly the absolute maximum of 125)
(Bertelsmann/Springer/JV, Case No
COMP/M.3178;  see

Springer”, Bulletin, Competition, this is-

“Bertelsmann/
sue).

Pre-notification referrals

Probably the most significant changes
from a practitioner’s point of view are
those in Articles 4(4) and 4(5). Merging
parties are now allowed to take a pro-ac-
tive role in discussions regarding a possi-

ble referral to or from the Commission.

Referral to the Commission. Article 4(5)
is the principal provision by which the
new ECMR attempts to deal with the is-
sue of multiple merger filings across the
EU (and therefore to reinforce one of the
main advantages of the new ECMR,
namely that it provides a “one-stop-

shop” for merger filings in the EU).

Where a transaction that falls below the
new ECMR thresholds is subject to the

merger control regime of at least three
member states, the parties may, before
any national notifications are made,
make an application (a reasoned submis-
sion on Form RS) to the Commission re-
questing that the transaction is referred
to the Commission. If one competent
member state does not agree to a referral
then it is not made. However, referral is
automatic if no competent member state
disagrees. The benefit of a referral is, of
course, that a single filing to the Com-
mission (on Form CO) is then made in-
stead of, in many cases, a large number

of national filings.

Referral to NCAs. Article 4(4) provides
for the reverse. Where a transaction falls
within the new ECMR the parties may,
before Form CO is filed, make an applica-
tion (again, a reasoned submission) to the
Commission requesting that the transac-
tion be examined in whole or in part by
the NCAs of one or more member states.
Provided the member state(s) in question
agree(s), it is up to the Commission to de-
cide whether to make the referral.

Pros and cons. The form for making a
reasoned submission (Form RS) is de-
tailed and burdensome and the use of Ar-
ticles 4(4) or 4(5) raises timing implica-
tions due to the strict procedural provi-
sions in the new ECMR and the need to
liaise with the Commission before mak-
ing a reasoned submission (which in
practice must, as with a Form CO, be ap-
proved in advance). It is often simpler
and quicker to continue with a Form CO
(and not use Article 4(4)) or to proceed
straight to making a number of national
filings (and not use Article 4(5)). In addi-
tion, in some cases the use of Article 4(5)
will increase the regulatory risk; the
Commission will look at potential issues
in all member states (possibly in more
detail than national regulators), whether
or not the transaction qualifies to be
looked at under the merger rules in each

of those states.

Even so, the provisions, particularly Ar-
ticle 4(5), have been a definite success
and requests are now being routinely ac-
cepted. Commission staff have said that
the use of Article 4(5) is largely “cor-
rect”, meaning that parties are appropri-
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ately identifying suitable transactions
with a cross-border effect and are not
“forum shopping”. Vetoes have, how-
ever, been exercised and Commission
staff have also said that it makes no sense
to make Article 4(35) referral requests for
cases in which there are clear national in-
terests or which clearly affect a number
of markets in different member states. In
the latter case, it appears that the Com-
mission may even encourage member

states to veto the referral request.

According to Commission staff, as at
April 2005, 32 Article 4(5) requests had
been made, of which 29 had been ac-
cepted, two had been vetoed by member
states and one was pending. Four Article
4(4) requests had been made, all of which
had been accepted.

UK approach. The Office of Fair Trad-
ing’s (OFT) view is that if a transaction
has a strong association with the UK,
then practitioners should discuss the is-
sue of the most appropriate regulator
with the OFT in advance.

In Blackstone (TBG CareCo)/NHP plc,
the OFT made a request under Article 9
(see “Post-notification referrals” below)
for the case to be referred to it in full (Case
No COMP/M.3669; www.practicallaw.
com/A47548). The Commission com-
mented that “in view of the limited, and
clearly local competition impact of this
transaction, the Commission considers
that this case could have been an appro-
priate candidate for a pre-notification
referral request [under Article 4(4) by]
the notifying parties™.

The OFT ultimately cleared the transac-
tion, nearly four months after Form CO
had been submitted. Even allowing for
the preparation of the reasoned submis-
sion and the timetable under Article 4(4),
it is likely that the parties would have re-
ceived clearance at least one month ear-
lier if Article 4(4) had been employed.

Post-notification referrals

Articles 9 and 22, which provide for re-
ferrals to the NCAs or Commission re-
spectively, were also amended as part of
the effort to ensure the most appropriate
allocation of cases and a reduction in the

number of multiple merger filings made
by parties. It is understood that, follow-
ing the changes, there has been far more
contact than previously between the
Commission and NCAs in relation to the

allocation of cases.

The new ECMR lowered the threshold
that a member state must satisfy to ob-
tain a referral back under Article 9. Arti-
cle 9(2)(a) now requires that the merger
threatens significantly to affect competi-
tion (and not, as before, that it threatens
to create or strengthen a dominant posi-
tion or even, reflecting the new SIEC test,
that it threatens significantly to impede
effective competition). The idea was to
remove the need for NCAs to present
elaborate preliminary conclusions with
regard to the competitive assessment of a
case and so facilitate a more rapid and ef-

ficient use of Article 9.

Thealternative Article 9 test (applying to
small markets which do not constitute a
substantial part of the common market)
remains unchanged (and was used in
Blackstone (TBG CareCo)/NHP).

Article 22, providing for referrals by
member states to the Commission, was
extensively rewritten in the new
ECMR. It is now designed to apply
mainly in cases which have a significant
impact on competition beyond a single
member state. Its original purpose was
to allow member states without domes-
tic merger control provisions to refer
cases to the Commission. Since all but
Luxembourg had introduced domestic
merger control, the purpose of Article
22 had, however, changed and practice
under the old ECMR was to accept a
reference under Article 22 only where a
transaction fell within the jurisdiction
of at least three member states. How-
ever, it is clear that it is now accepted
that a single member state may use Arti-
cle22.

Commission staff have indicated that
Article 4(5) has largely displaced post-
notification referrals under Article 22
but that Article 4(4) requests are still in-
frequent and therefore post-notification
referrals under Article 9 will continue to

be made.

Ancillary restraints

The old ECMR provided that the Com-
mission’s decision should cover ancillary
restraints (for example, non-compete
covenants, long-term supply agreements
and licences entered into at the same time
as a transaction which are considered to
be an essential part of the transaction
and therefore are cleared along with it).
These are, of course, often of great com-
mercial importance. The Commission’s
original practice was to individually as-
sess and formally address these provi-
sions in its decisions, although it stopped
doingsoin2001.

A CFI judgment had thrown doubt on
this post-2001 practice (Lagardere and
Canal+ SA v Commission, Case T-251/
00). However, under the new ECMR
clearance decisions are now deemed to
cover ancillary restraints (Articles 6(1),
8(1) and 8(2)). This means that decisions
do not now specify whether or not a re-
striction is ancillary (and therefore
cleared as part of the transaction). This
issue must be analysed separately from
first principles under general competi-
tion law (that is, whether the restriction
produces a material anti-competitive ef-
fect). However, Recital 21 provides that
the Commission should, in cases pre-
senting “novel or unresolved questions
giving rise to genuine uncertainty”, ex-
pressly assess the ancillary nature of a re-

striction.

There were no examples of the Commis-
sion being asked to make such an assess-
ment during the first year of the new
ECMR.

Non-legislative changes

At the same time as it announced (in De-
cember 2002) its draft of the new ECMR,
the Commission introduced a series of
non-legislative changes designed to im-
prove the quality of its decision-making.
These included the creation of the Chief
Economist post, the use of peer review
panels in Phase II cases (obtaining a sec-
ond opinion on these cases from other
members of the Commission’s competi-
tion staff), the introduction of system-
atic “state of play” meetings during the
process in order to keep parties better in-

formed and “triangular meetings” be-
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tween the parties, interested third parties
and the Commission. Some of these
changes were codified in the Commis-
sion’s document “Best practices on the
conduct of EC merger control proceed-
ings” (http:/leuropa.eu.int/comm/com-
petition/mergers/legislation/regula-

tion/best_practices.pdf).

Commission staff believe that these new
procedures have changed the Commis-
sion’s culture and have made its deci-
sion-making more robust although, ulti-
mately, only CFI judgments will deter-
mine this. However, it does appear that,
at the same time as requiring more infor-
mation, the Commission has “lowered
the bar” for clearance, in the sense that it
is more willing to clear mergers and re-
quires more evidence of harm before it
blocks a transaction or clears it subject to

conditions.

This change in the Commission’s ap-
proach is no doubt influenced by its de-
feats in court (for example, in Tetra
Laval/Sidel), but peer review in particu-
lar does appear to have had an impact as
well. For example, in Carnival Corpo-
ration/P&* O Princess the Commission
had, it is believed, changed its mind fol-
lowing a peer review even before the
formal introduction of this process
(Case No COMP/M.2706; www.practi-
callaw.com/A28594). Also, since the in-
troduction of the new ECMR, it ap-
pears that at least one transaction
would have been prohibited but for the
new procedures (Sony/BMG Case No
COMP/M.3333; see also News brief,
“Sony Bertelsmann: the Commission
changes the record”; www.practi-
callaw.com/A43381). Indeed, Commis-
sion staff have referred to Sony as a
good example of the Commission tak-
ing seriously the burden of proof im-
posed on it following CFI judgments
such as Tetra Laval/Sidel.

oy

Related information

Links from www.practicallaw.com and the web
These links can be found from this article which is at www.practicallaw.com/A48336

Topic
Merger control

Practice notes

EC Merger Control Reform Package
Transactions and practices:

EC Mergers & acquisitions

Previous articles

Tetra Laval decision:

good news for business? (2005)
Sony/Bertelsmann:

the Commission changes the record (2004)

EC merger control: reform at last (2004)

EC competition law: the new regime (2004)

Annulling Commission decisions:
the CFI flexes its muscles (2002)
GE and Honeywell:

the end of the affair (2001)

Weblinks
Europa competition page
Office of Fair Trading

For subscription enquiries to PLC web materials please call +44 207 202 1200

http://europa.eu.int/comm/competition/index_en.html

www.practicallaw.com/T622

www.practicallaw.com/A28356

www.practicallaw.com/A14482

www.practicallaw.com/A47909
www.practicallaw.com/A43381
www.practicallaw.com/A37469
www.practicallaw.com/A37257

www.practicallaw.com/A27273

www.practicallaw.com/A19225

www.oft.gov.uk

THE FUTURE

The Commission is unlikely to con-
sider major changes to the new ECMR
for some time. Instead, the focus is now
on consolidating and refining its inter-
nal procedures and guidance. The hori-
zontal merger guidelines will be re-
assessed in due course. Meanwhile, the
Commission has stated that it is work-
ing on guidelines considering vertical
and conglomerate mergers although
these are not likely to be finalised until
the CFI has delivered its judgment (ex-
pected soon) on General Electric/Hon-

eywell.

The Commission is also preparing a
study on remedies, publication of which
is expected during 2005, and has indi-
cated that it will review its various no-
tices on jurisdictional issues (which are
in practice heavily relied on but are now
rather old). Practice under the new
ECMR will therefore continue to evolve
and there will remain much for lawyers
active in this field to do just to keep up to
date.

Matthew Hall is a partner in the compe-
tition department at Ashurst, based in
Brussels.
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