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[—\ fI any, if not most, companies directly or indirectly use the

services of third party service providers. These include
agents, contractors, sub-contractors, consultants, proxy holders
and others.

This is often an under-appreciated issue, but it’s clear that
competition law compliance and counselling in the European
Union (EU) and its member states need to take account of
these relationships.! Potential liability for competition law in-
fringements does not start and finish with the actions of an enti-
ty and its employees and subsidiaries.2 The actions of third par-
ties (as well as simple interaction with them) can also give rise to
risk.

The recent judgment of the EU’s highest court (European
Court of Justice or ECJ) in the VM Remonts case has brought
this issue into focus once again.? This was the first time that the
ECJ had considered whether a third party, acting outside the
scope of its authority and without the knowledge of the compa-
ny hiring it (so a “rogue”), could produce competition law liabil-
ity for the hiring company. It follows a number of other EU
cases over the years which have considered the scope of liability
for third parties.

VM Remonts; Background and Facts

This important EC] case was a request for a “preliminary
ruling” by the ECJ on questions raised by a Latvian court. The
facts are relatively complex but worth appreciating, not least
since they show the ease with which a company dealing with a
third party service provider (in an everyday situation) may run
across competition law concerns when it does not expect to.

The case before the Latvian court concerned a call for ten-
ders by the municipal council of the city of Jurmala for the sup-
ply of food products to educational establishments. DIV un Ko,
Ausma grupa and Partikas kompanija submitted tenders in re-
sponse to that call.

Partikas kompanija instructed a third party service provider,
SIA 9uridiska sabiedriba “B&S partneri”,* to provide it with
legal assistance in the preparation and submission of its tender
(i.e., this was a law firm). The law firm, in turn, used a sub-
contractor, SIA ‘MMD lietas’, which received a draft tender
from Partikas kompanija. The Latvian court found that Partikas
kompanija had prepared that draft independently, without col-
luding with DIV un Ko or Ausma grupa on prices.

At the same time, and without informing Partikas kompani-
ja, MMD lietas had agreed to prepare the tenders for DIV un
Ko and Ausma grupa (there seems to have been no contractual
restriction on this). An employee of MMD lietas used the ten-

der received from Partikas kompanija as a point of reference in
preparing the tenders of the other two tenderers. In particular,
that employee drew up those two tenders on the basis of the
prices given in Partikas kompanija’s tender, so that the Ausma
grupa tender was approximately 5% lower than the Partikas
kompanija tender, and the DIV un Ko tender was approximate-
ly 5% lower than that of Ausma grupa.

The Latvian Competition Council investigated and in 2011
held that the three tendering undertakings had infringed Article
11(1), point (5) of the Latvian Law on Competition
(Konkurences likums), by preparing their tenders jointly with
the aim of creating the impression that there was actual compe-
tition between them.> Article 11(1) is in substance identical to
Article 101(1) of the EU Treaty on the Functioning of the Eu-
ropean Union (TFEU) (the basic EU-wide ban on anti-
competitive agreements, including cartels such as bid rigging).
The Competition Council held that the concerted practice in
question had distorted competition and imposed a fine on the
undertakings.

DIV un Ko, Ausma grupa and Partikas kompanija appealed
and on July 3, 2013 the Administrativa apgabaltiesa (Regional
Administrative Court, Latvia) annulled the decision in so far as
it made a finding of infringement against Partikas kompanija but
upheld the decision with regard to the other two undertakings.

That court took the view that the arithmetic correlation
between the prices proposed by the three tenderers showed
there to have been a concerted practice. However, it also took
the view that nothing demonstrated that Partikas kompanija had
been involved in that practice. DIV un Ko and Ausma grupa
brought an appeal on a point of law before the Augstaka Tiesa
(Supreme Court, Latvia) against the judgment of the Admin-
istrativa apgabaltiesa (Regional Administrative Court) in so far
as it had dismissed their actions. The Competition Council ap-
pealed on a point of law against the judgment in so far as it up-
held the action brought by Partikas kompanija (i.e., therefore
annulling the infringement finding against that company).

The Latvian Supreme Court took the view that, given the
direct parallel between Latvian and EU competition law and the
alighment of the two sets of law, it needed to seek the view of
the ECJ on the position of Partikas kompanija. In particular, it
noted that the Administrativa apgabaltiesa (Regional Adminis-
trative Court) had not found that the senior managers of Parti-
kas kompanija had authorised the actions taken by MMD lietas
or been aware of those actions. It was unsure whether, in such a
case, an undertaking such as Partikas kompanija should be con-
sidered answerable for partticipation in a concerted practice in
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breach of EU (and Latvian) competition law. It asked this ques-
tion on November 27, 2014, and the EC] opined on July 21,
2016 (not an unusually long period).

The Position of Employees and Subsidiaries

VM Remonts referred to the position of employees, but was
not a case about employees. It is nevertheless useful as back-
ground to consider the law relating to them, as well as the long-
standing case law on subsidiaries.

Although an employee is not normally seen as a third party,
it is of course at the same time a separate (albeit natural) person
from the company. Therefore, arguments have been raised as to
companies’ responsibility for their employees’ actions.

The position under EU competition law is that employees
are a special type of third party and considered to be part of the
employer. The rationale for this is that since an employee pet-
forms his duties for and under the direction of the undertaking
(economic unit) for which he works he should be considered to
be incorporated into it.6

It follows from this that, for the purposes of a finding of
infringement of EU competition law, any anti-competitive con-
duct on the part of an employee is attributable to the undertak-
ing to which he or she belongs and that undertaking is, as a
matter of principle, liable for that conduct.

This is strict liability; there is no “bad apple” or “rogue em-
ployee” defense (although this has been and continues to be
argued). Equally, there is no need for managers of the employee
in question to have been involved or even had knowledge of the
actions of the employee. The argument that an employee was
acting contrary to instructions is not even a mitigating circum-
stance for the purposes of the level of fines imposed by the Eu-
ropean Commission (EC) in EU competition law cases.

Turning to subsidiaries, it is well-established that a parent
will be liable for the activities of a subsidiary if the parent has
the ability to exercise decisive influence over the conduct of the
subsidiary and did in fact exercise such influence during the pe-
riod of infringement. In the specific case where a parent compa-
ny has a 100% shareholding in a subsidiary which has infringed
competition law, the parent company can exercise decisive in-
fluence over the conduct of the subsidiary and there is a rebut-
table presumption that the parent company does in fact exercise
decisive influence over the conduct of its subsidiary.

This presumption is in practice neatly impossible to rebut,
meaning that a parent should be assumed always to be responsi-
ble for the actions of wholly-owned subsidiaries.” The position
may be (but not necessarily will be) different for minority hold-
ings including joint ventures.

The Position of Agents

VM Remonts was also not a case about agents (and it was
observed by the Advocate General advising the ECJ that the
case did not fit into the case law on agents), but agents are an
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important and frequently used type of third party and therefore
also relevant in the current context.

In practice, third party agents are often seen as (and are
intended to be) synonymous with their principals, and this is
reflected in their treatment under EU competition law. An
agent’s principal may, even if it was not aware of the activities,
be held liable for the agent’s involvement in an infringement,
provided that the agent acted within the scope of its responsibil-
ity.

A leading EU case arose out of the prestressing steel cartel
investigated by the EC and fined in 2010. In that case, the EC
imposed a fine jointly and severally on, among others, the com-
panies voestalpine and voestalpine Austria Draht. On appeal to
the EU General Court (the EU’s second highest court) it was
found that the EC had failed to establish that voestalpine Aus-
tria Draht had participated directly in some of the branches of
the cartel (i.e., “Club Zurich,” “Club Europe” and “Club Espa-
fia”).8 However, the court also took the view that voestalpine
Austria Draht was correctly held by the EC to have participated
in another branch, “Club Italia,” given the anticompetitive ac-
tions of its commercial agent in Italy.

There was no evidence that voestalpine Austria Draht had
been aware of that agent’s unlawful behaviour. However, so
long as it was acting within its authority, which covered only
Italy, the commercial agent had to be regarded as forming part
of the undertaking, and the undertaking was liable for its ac-
tions. Following this reasoning, the court further took the view
that the liability for that agent’s anticompetitive actions outside
the Italian market could not be imputed to voestalpine Austria
Draht, as the EC had found (and the court accordingly reduced
the fine imposed on the two companies).

The Position of Controlled Service Providers

The ECJ in M Remonts was specifically asked to consider
the position of third party service providers. It described such a
provider as being a company which “in return for payment,
[offers] services on a given market on an independent basis.”?
This is a separate undertaking from the company to which it
provides services and therefore “the acts of such a provider
cannot automatically be attributed to one of those undertak-
ings”10 (this position being contrasted by the court with the situ-
ation where an employee is involved).

The court then took the view that a company may be liable
for the anticompetitive acts of an independent service provider
in three scenarios. The first scenario is where the provider is
controlled, or an “employee in disguise” (not wording used by
the court). This arises where a service provider which presents
itself as independent is in fact acting under the direction or con-
trol of an undertaking that is using its services.

According to the ECJ, this would be the case, for example,
in circumstances in which the service provider had little or no
autonomy or flexibility with regard to the way in which the ac-
tivity concerned was carried out, its notional independence dis-

AMERICAN BAR ASSOCIATION

18



guising an employment relationship.!! Such direction or control
might also be inferred from the existence of particular organiza-
tional, economic and legal links between the service provider in
question and the user of the services, similar to the relationship
between parent companies and their subsidiaries.!2

In these circumstances, according to the coutt, it is appro-
priate that the undertaking using the services can be held liable
for unlawful conduct of the service provider. The court, it can
be assumed, saw this type of situation as really an employment
relationship (so the service provider is an employee in disguise
and should be treated as such).

The Position of Genuinely Independent Service Provid-
ers, Including Sub-Contractors

The court then considered two other scenarios in which a
company may be liable for acts of an independent service pro-
vider. Turning to situations where the service provider is genu-
inely independent, the ECJ stated that its activities may only be
attributed to undertakings using its services in the following two
situations:

e The undertaking was aware of the anticompetitive ob-
jectives pursued by its competitors and the service pro-
vider and intended to contribute to them by its own
conduct.

An example of this is a situation in which the undertak-
ing intended, through the intermediary of its service
provider, to disclose commercially sensitive infor-
mation to its competitors, or when it expressly or tacitly
consented to the provider sharing that commercially
sensitive information with them.!3 The ECJ stated in its
judgment in VM Remonts (therefore apparently review-
ing the facts of the case and therefore pre-empting the
Latvian court’s decision following the preliminary refer-
ence judgment, which it would not normally do in a
preliminary reference situation) that the condition is,
however, not met when a service provider in that situa-
tion has, without informing the undertaking using its
services, used the undertaking’s commercially sensitive
information to complete those competitors’ tenders; or

e The undertaking using a service provider could reason-

ably have foreseen the anticompetitive acts of its com-
petitors and the service provider and was prepared to
accept the risk which they entailed.
An example of this would be an undertaking using a
service provider where it could reasonably have fore-
seen that the service provider would share its commer-
cial information with its competitors (and it was pre-
pared to accept the risk which that entailed).

These are not cumulative conditions; either is enough.
Therefore, a company can become liable for the actions of a
third party service provider when, in the words of the court’s
ruling, it “could reasonably have foreseen the anti-competitive
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acts of its competitors and the service provider ” and also “was
prepared to accept the risk which they entailed.”

There will no doubt be many arguments around the mean-
ing of “reasonably foreseer”’ in this test and it’s not clear how high
the bar will be set. It is however worth noting again that the
EC] in this case assumed that liability could arise in relation to
the activities of a sub-contractor (SIA ‘MMD lietas’ was not a
direct service provider to Partikas kompanija, but a sub-
contractor used by SIA ‘Juridiska sabiedsiba “B&S partneri”).

Comments

The practical issue raised by M Remonts and similar case
law is that companies need to consider how to protect them-
selves against liability for the activity of a third party (and in
some cases for liability for their own interaction with a third
party). The risk is not only regulatory enforcement but, of
course, now follow-on (or stand-alone) private damages actions
in national courts.

Employees are normally covered by a standard competition
compliance program. This should be tailored to the company in
question but normally would include at least a manual and regu-
lar in-person training, ideally backed up by regular audits. In
addition, consideration should be given to specific contractual
provisions in employment contracts (or incorporated codes of
conduct) regarding compliance with competition law. That may
be difficult to enforce, but at the very least it focuses the mind.

Subsidiaries will similarly normally be covered by a group
competition compliance program. Sensitivities (and legal com-
plications) will arise in relation to joint venture and other minor-
ity situations, and those need to be considered on a case-by-case
basis.

Concerning true third parties (i.e., other than employees
and subsidiaries), the threshold issue is whether the party is part
of the undertaking or is truly independent under the VM
Remonts test. The risk is clearly greater if the third party is not
truly independent. Whether this is the case is a factual question
based on a range of factors, in particular those referred to in the
ECJ’s judgment, and the contract with the third party will not
necessarily be decisive.

If the third party can be treated as truly independent, then
under the VM Remonts test the hiring undertaking will find it
easier to escape liability. Nevertheless, in order to do this, it may
in practice end up trying to prove a negative, so care still needs
to be taken. It’s always better if an issue does not arise in the
first place, and sensible steps taken in advance and during a rela-
tionship will help to ensure this.

The first step in relation to true third patties is again to give
consideration to specific contractual provisions, including, for
example, confidentiality and exclusivity provisions (so as to limit
information flow to third parties; these should really be stand-
ard anyway) and a code of conduct for the specific relationship.
In any event, the areas of responsibility and authority of the
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third party should be clearly set out. Third parties may also be
banned from representing the company at or even attending
trade associations (trade associations very commonly being ven-
ues for anticompetitive activity) and required to report any unu-
sual market behavior or contacts with competitors.

More generally, when dealing with several third parties
which compete with each other, a company should not create
an environment in which they are required or feel obliged to
disclose confidential business information to each other when
this is not needed. If interaction among competitors is neces-
sary, the arrangements should be designed to limit it to the ex-
tent absolutely required to provide the services, with “Chinese
Walls” being used.

In addition, the following specific compliance steps should
be considered:

e a specific internal third party competition compliance
policy, tailored to the undertaking in question (the hir-
ing business);

e due diligence and risk assessment in vetting and select-
ing prior to hiring the service provider, including simply
analyzing its reaction to questions about competition
law compliance. Issues here will include whether the
third party acts in a high risk area (geographic, industry
or market), its history and whether it has its own com-
pliance policy, procedure and training programs al-
ready;

e regular follow-up and monitoring/ managing of its ac-
tivities during the course of the contract, for example
by requiring certification of compliance and audits. The
hiring undertaking’s expectations must be made clear
and reinforced throughout the period of the relation-
ship, and requiring the service provider to agree to a
monitoring/auditing plan will help;

e training (although this may be difficult to manage due
to privilege issues and the third party may anyway not
agree);l4

e be prepared to publicly distance the hiring undertaking
from any anticompetitive actions of a third party set-
vice provider which come to light (and/or to seek leni-
ency from regulators so as to protect against fines).

It will be noted that all of this may help in particular with an
argument that the company was not “prepared to accept the
risk” of an infringement or indeed could not reasonably have
foreseen it. However, unfortunately, this may also be used to
show “direction or control.” That risk needs to be accepted, but
on balance it seems more beneficial to implement these steps.

Many of these steps (and indeed the underlying responsibil-
ity for the actions of third parties) will be familiar to those in-
volved in advising on bribery and corruption compliance.!®> In-
deed, in many cases due diligence for competition law can be
modelled on that already used for bribery and corruption com-
pliance.
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It’s also worth noting that there are a number of other ways
in which contacts with or use of third parties can give rise to
antitrust liability (even if the liability is not for the actions of
that third party as such, as in the "M Remonts case).'® A high
profile recent example is the Efuras case in which the ECJ held
that travel agents which knew the content of a message distrib-
uted over an online travel reservation system could be pre-
sumed to have participated in an illegal concerted practice, un-
less they had distanced themselves from the message, chal-
lenged its imposition or adduced other evidence to rebut the
presumption, such as systematically granting higher rebates than
those set under the cap.!”

Another example is the case law on facilitation. The EC]J
has confirmed that a company can be liable for a cartel even if it
did not operate on the market in question but only supported
and organized the cartel implemented by others. The leading
case is now AC-Trenband,'® in which a consultancy played an
essential role in the cartel infringements of others and was re-
munerated by them for organizing regular cartel meetings at its
Zurich premises.

In addition, there are other examples which compliance
programs need to cover, including ABC/hub-and-spoke con-
spiracies. In that situation information is passed between com-
petitors via a third party hub, which itself can be liable. Another
example arises from so-called “customer days,” where a cus-
tomer coordinates contacts between its competitor suppliers;
care needs to be taken when attending such meetings and con-

tractual clauses specifying the boundaries of these meetings may
be needed.!?

Case law in this area continues to develop, but VM Remonts
is a reminder of how competition law liability may arise when a
company is dealing with a third party and has not even consid-
ered the issue. Compliance programs need to keep up and inter-
nal and external counsel need to be on their toes as to the vari-
ous risk areas. They are not always obvious.

1 The position will be the same or similar in certain other jurisdictions
around the world, particularly those which expressly or in practice base their
competition law rules on EU principles.

2 An employee is also a type of third party. For an analysis of the
position concerning employees, see the main text.

3 Case C-542/14, SIA VM Remonts’, formetly STA DIV un KO’,
SIA ‘Ausma grupa’, v. Konkurences padome, and Konkurences padome, v. IA
‘Partikas kompanija’, (July 21, 2016)(hereinafter, VM Remonts), available at
http://cur-lex.curopa.cu/legal-content/EN/TXT/HTML/?
uri=CELEX:62014CJ0542&rid=3.

4 The single and double quotation marks appear in the EC]’s opinion,
and we retain them here for accuracy.

5 Article 11(1) of the Konkurences likums of 4 Oct. 2001 (Latvijas
Vestnesis, 2001, No 151) provides: “Agreements between economic operators
which have as their object or effect the hindering, limiting or distortion of
competition within the territory of Latvia shall be prohibited and void ab
initio, including agreements relating . . . (5) to the participation or non-
participation in calls for tenders or bidding procedures or to arrangements
concerning such actions (non-participation), unless the competitors have pub-
licly announced their joint tender and it is not the purpose of such a tender to
hinder, limit or distort competition; . . ..”
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http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62014CJ0542&rid=3
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62014CJ0542&rid=3

6 Case C-22/98, Becu and Others, (Sept. 16, 1999), available at
http://curia.curopa.cu/juris/showPdf.jsf?
text=&docid=44708&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=fir
st&part=1&cid=435070.

7 Se, eg., Case C-97/08, P Akzo Nobel and Others v. Comm’n, (Sept.
10, 2009), available at http://cutia.curopa.cu/jutis/document/document.jsf?
text=&docid=72629&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=fir
st&part=1&cid=618173.

8 Case T-418/10, voestalpine and voestalpine Wire Rod Austtia, (July
15, 2015), available at http://curia.curopa.cu/jutis/document/document.jsf?
text=&docid=165831&pagelndex=0&doclang= EN&mode=Ist&dir=&occ=f
irst&part=1&cid=437413.

9 VM Remonts, §| 25.

014

11 See also Case C-413/13, FNV Kunsten Informatie en Media, (Dec.
4, 2014), available at http://cutia.curopa.cu/juris/document/document.jsf?
text=&docid=160305&pagelndex=0&doclang= EN&mode=Ist&dir=&occ=f
irst&part=18&cid=168543.

12 See also Joined Cases C-293/13 P and C-294/13 P, Fresh Del Mon-
te Produce v. Comm’n and Comm’n v. Fresh Del Monte Produce, (June 24,
2015), available at http://cutia.curopa.cu/juris/document/document.jsf?
text=&docid=165217&pagelndex=0&doclang= EN&mode=Ist&dir=&occ=f
irst&part=18&cid=168757.

13 See by analogy Joined Cases C-204/00 P, C-205/00 P, C-211/00 P,
C-213/00 P, C-217/00 P and C-219/00 P, Aalborg Portland and Others v.
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Comm’n, (Jan. 7, 2004), available at http:/ /cutia.curopa.cu/jutis/showPdf.jsf?
text=&docid=48825&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=fir
st&part=18&cid=435154; and Case C-74/14, Eturas, infra, note 17.

14 See Brent Snyder, Compliance is a Culture, Not Just a Policy, Ad-
dress Before the International Chamber of Commerce/United States Council
of International Business Joint Antitrust Compliance Workshop (Sept. 9,
2014), available at www justice.gov/atr/file/517796/download.

15 See in particular the “adequate procedures” defence under the UK
Bribery Act 2010.

16 A further example would be the reverse of the 1”M Remonts situa-
tion, where a company engages a third party to organize a tendering process
for the provision of services to the company and where competitors will be
bidding. “Chinese Walls” may also be needed, particularly where the service
provider is also a competitor. See also the main text.

17 Case C-74/14, ‘Eturas’ UAB and Others v. Lietuvos Respublikos
konkutencijos taryba, (Jan. 21, 2016), available at http:/ / cutia.curopa.cu/juris/
d ocument/documemnt.js f?
text=&docid=173680&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=f
irst&part=1&cid=413227.

18 Case C-194/14 P, AC-Treuhand AG v. Comm’n, (Oct. 22, 2015),
available at http://curia.curopa.cu/juris/document/document.jsf?
text=&docid=170304&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=f
irst&part=18&cid=416201.

19 Liability of a parent for the activities of a subsidiary is another ex-
ample, as described in the main text.

Matthew Hall is a Partner in the Brussels office
of McGuireWoods LLP.
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