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EU Competence in Foreign Direct Investment: Will the EU
Court of Justice End the Controversy?
David Leys*

Since the enactment of the provisions on foreign direct investment in the Treaty of Lisbon, a controversy has arisen on the competence of the EU and
the Member States in this field. Recently, the presence of certain investment provisions in the concluded EU-Singapore Free Trade Agreement
(EUSFTA) has made the controversy more practical. In an effort to clarify the issue of competence, the European Commission decided to request an
Opinion from the EU Court of Justice. The EU Court of Justice will most probably end the controversy and have the last word on the question.
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Member States. Perhaps the ECJ will see an EU
investment policy or a common investment policy.
In this article, we highlight the provisions on FDI in
the Treaty of Lisbon, i.e., in the Treaty on the Functioning
of the European Union (TFEU). Second, we examine the
controversy on the scope of the EU competence in FDI by
looking at the questions of foreign portfolio investments,
protection of investment, and BITs. Third, we discuss the
role played by the ECJ in clarifying sensitive issues.
Finally, we analyse the rules of procedure for requesting an
Opinion from the ECJ and stress that the ECJ will have
the last word.

INTRODUCTION

The Commission concluded negotiations on the
investment provisions in the EU-Singapore Free Trade
Agreement (EUSFTA) on 17 October 2014.1 Unlike many
previous Free Trade Agreements (FTAs) involving the EU
and its Member States, the EUSTA contains important
innovations in the area of Foreign Direct Investment
(FDI), particularly improved investment protection rules.2
But who in the EU is competent to approve these
provisions? Can these investment provisions of EUSFTA
be approved simply by EU institutions, or must they be
ratified by each of the twenty-eight Member States? The
latter process could involve several years of debate and lead
to a counter-productive situation.
To avoid this, the Commission decided to ask the EU
Court of Justice (ECJ) to clarify the EU competence to
sign and ratify the EUSFTA.3 Which EUSFTA provisions
fall within the EU’s exclusive competence, the Member
States’ competence or shared competence? Like the
Commission, we expect that the ECJ will have the last
word on the issue – which also affects the fate of Bilateral
Trade Agreements (BITs) previously concluded by

2

PROVISIONS ON FOREIGN DIRECT
INVESTMENT IN THE TREATY OF LISBON

How exclusive is EU competence in FDI? To answer this
question, we must first examine how the Treaty of Lisbon
handles the Common Commercial Policy (CCP), because
FDI comes under CCP. Indeed, Article 207(1) of the
TFEU states explicitly that CCP includes trade in goods,
in services,4 in trade-related aspects of intellectual
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property5 and in FDI. Also, Article 206 of the TFEU
highlights that ‘the Union shall contribute, in the
common interest, to the harmonious development of
world trade, the progressive abolition of restrictions on
international trade and on FDI’.
The Treaty of Lisbon strengthens the EU exclusive
competence in CCP. Article 3(1)(e) of the TFEU expressly
stipulates that the CCP – and presumably thus FDI – falls
within the exclusive competence of the EU. This means
that only the EU may legislate and adopt legally binding
acts in CCP.6 This is consistent with the Opinion 1/75 of
the ECJ which underlined that the Member States do not
have a shared competence with the EU in CCP.
In addition, Article 207(4) of the TFEU recalls that ‘for
the negotiation and conclusion of agreements in the fields
of FDI, the Council shall act unanimously where such
agreements include provisions for which unanimity is
required for the adoption of internal rules’.7
We can conclude from the wording of these articles that
the EU has an exclusive competence to conclude
agreements in FDI. But what does FDI cover? For
example, does it include the investment provisions of
EUSFTA that involve the protection of investment?

3

a category of investment that reflects the objective of
establishing a lasting interest by a resident enterprise in
one economy (direct investor) in an enterprise (direct
investment enterprise) that is resident in an economy
other than that of the direct investor. The lasting
interest implies the existence of a long-term
relationship between the direct investor and the direct
investment enterprise and a significant degree of
influence on the management of the enterprise. The
direct or indirect ownership of 10% or more of the
voting power of an enterprise resident in one economy
by an investor resident in another economy is evidence
of such a relationship. Some compilers may argue that
in some cases an ownership of as little as 10% of the
voting power may not lead to the exercise of any
significant influence while on the other hand, an
investor may own less than 10% but have an effective
voice in the management. Nevertheless, the
recommended methodology does not allow any
qualification of the 10% threshold and recommends its
strict application to ensure statistical consistency across
countries.8 (emphasis added)
Similarly, paragraph 359 of the International Monetary
Fund (‘IMF’) Balance of Payments Manual specifies that:
Direct investment is the category of international
investment that reflects the objective of a resident
entity in one economy obtaining a lasting interest in an
enterprise resident in another economy. (The resident
entity is the direct investor and the enterprise is the
direct investment enterprise.) The lasting interest
implies the existence of a long-term relationship
between the direct investor and the enterprise and a
significant degree of influence by the investor on the
management of the enterprise.9 (underlines added)

DEFINITION OF FOREIGN DIRECT INVESTMENT

After a careful parsing of the Treaty of Lisbon, we must
confess that there is no definition of FDI. The lack of this
definition may be problematic. In particular, it is hard to
know whether FDI narrowly refers to provisions
liberalizing investment (i.e., pre-establishment of market
access and national treatment) or more broadly to
provisions protecting investment. Without a clear
definition, one cannot tell whether the EU can exclusively
(without Member States) legislate FDI stricto sensu
(liberalization of investment) or lato sensu (liberalization of
investment, protection of investment and portfolio
investment).
If we consider three primary legal definitions, the
answer would seem to be stricto sensu. All three definitions
delineate FDI primarily in terms of liberalization. First is
the definition of FDI from the Organisation for Economic
Cooperation and Development (‘OECD’):

Finally, Annex 1 of the European Council Capital
Liberalization Directive 88/361/EEC states that direct
investments are:
Investments of all kinds by natural persons or
commercial, industrial or financial undertakings, and
which serve to establish or to maintain lasting and direct
links between the person providing the capital and the
entrepreneur to whom or the undertaking to which the
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of Lisbon.13 The European Parliament follows the
Commission and the Council, but it excludes ‘speculative
forms of investment’ from FDI.14
On the contrary, Member States, supported by certain
academics, stress that FDI does not include portfolio
investments. According to Krajewski,15 Chaisse,16
Bungenberg17 and Reinisch,18 portfolio investments
cannot be covered by Article 207 of the TFEU because
FDI refers to long-term investment in a foreign country
and the drafters of the Treaty of Lisbon wanted to limit
the EU competence in FDI.
Interestingly, in the case European Commission v. Portugal,
the ECJ compared ‘direct investment’ to ‘portfolio
investments.’ The first consists of ‘investments in the form
of participation in an undertaking through the holding of
shares which confers the possibility of effectively
participating in its management and control’ and the
second refers to ‘investment in the form of acquisition of
shares on the capital market solely with the intention of
making a financial investment without any intention to
influence the management and control of the
undertaking’.19

capital is made available in order to carry on an
economic activity. This concept must therefore be
understood in its widest sense.10 (emphasis added)
We consider these three definitions too restrictive; they
do not reflect all the facets of FDI. An autonomous EU
definition of FDI must be enacted in the Treaty of Lisbon,
and hopefully legal clarification on FDI by the ECJ will be
a step in this direction.

4

CONTROVERSY ON THE EU COMPETENCE IN
FOREIGN DIRECT INVESTMENT

Since the entry into force of the Treaty of Lisbon on 1
December 2009, the competence of the EU and the
Member States in FDI has become controversial.11 What
are the key questions of this controversy – questions that
will most likely be brought to the attention of the ECJ?

4.1 Foreign Portfolio Investment
First, does an implied EU exclusive competence in FDI
include foreign portfolio investment? In its
Communication towards a comprehensive European
international investment policy, the Commission argued
that there is an implied EU exclusive competence for
foreign portfolio investments because they may affect
common rules on the free movement of capital between
Member States and third countries, as per provisions on
capital and payments enacted in the TFEU (Articles
63–66),12 as well as Article 3(2) of the TFEU. This
argument is supported by the Council, which stressed that
the EU’s international and investment policy should be
further elaborated according to the respective competence
of the EU and its Member States as defined in the Treaty

4.2 Protection of Investment
Second, does an implied EU exclusive competence in FDI
cover protection of investment once an investment has
been made? This question has become urgent because the
EUSFTA (unlike the FTA between South Korea and the
EU and its Member States, for example20) deals with
protection of investment. The investment chapter in the
EUSFTA clarifies and improves investment protection
rules (on fair and equitable treatment and indirect
expropriation), and it improves operation of the dispute
settlement system (breaches of the investment protection
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area. Much, however, argues in favor of assuming that
the term FDI only encompasses investment which
serves to obtain a controlling interest in an enterprise
[…]. The consequences of this would be that exclusive
competence only exists for investment of this type
whereas investment protection agreements that go
beyond this would have to be concluded as mixed
agreements.28

provisions, transparency, binding code of conduct,
safeguards for the parties).21
The Commission and some authors such as Kujper,
Dimopoulos and Karl22 believe that the reference to FDI
in Article 207 of the TFEU covers both liberalization of
investment and protection of investment.
In its 2010 communication ‘Towards a comprehensive
European international investment policy’, the
Commission argues that Article 345 of the TFEU does not
exclude harmonization of legislative or regulatory
provisions regarding property issues.23 For its part, the
ECJ has expressly confirmed that Article 345 of the TFEU
does not impede the EU from adopting measures to
harmonize certain aspects of intellectual property rights.24
For example, Member States cannot define the conditions
under which expropriation takes place. They only have the
competence to decide whether and when expropriation
occurs. To the same extent, Member States must adhere to
minimum standards of protection enacted in Articles 49
and 63 of the TFEU.
On the contrary, some Member States, supported by
certain academics such as Krajewski,25 Bungenberg and
Leczykiewicz,26 are convinced that the EU competence in
FDI does not cover all aspects of protection of investment
(e.g., expropriation), which remain in the ambit of the
Member States according to Articles 207(6) and 345 of the
TFEU.
Moreover, according to Reinisch, Article 206 TFEU
speaks about progressive abolition of restrictions on FDI.
This would mean that CCP is mainly concerned with
liberalization of investment.27 In addition, the German
Constitutional Court stated that:

Finally, according to Bungenberg, the EU does not have
exclusive competence to conclude investments chapters
containing Investor State Dispute Settlement (ISDS).29
ISDS may be regarded as incompatible with the EU
exclusive competence as provided in the Treaty of
Lisbon.30 We do not agree with that argument. The EU is
responsible for its own measures and the Member States
for their own measures unless measures are taken under
EU obligation for ISDS, as per internal EU Regulation
No. 912/2014 of 23 July 2014.31

4.3 BITs Concluded by Member States
Third, how does the implied EU exclusive competence in
FDI affect BITs concluded by Member States? Do they
become incompatible with EU law? According to the
Commission, most of the matters contained in BITs (e.g.,
certain standards of protection in the post-investment
phase and unlawful expropriation) fall within the scope of
the EU exclusive competence under Article 207 of the
TFEU.
In order to replace bilateral BITs, the Commission
proposed the Grandfathering Regulation establishing
transitional arrangements for BITs between Member States
and third countries.32 It entered into force in January
2013. The Grandfathering Regulation is not limited to

The extension of the CCP to FDI (Article 207.1 TFEU)
confers exclusive competence on the EU also in this
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FDI stricto sensu because it covers protection of investment
and portfolio investments as well.33
Nevertheless, Article 1 of the Grandfathering
Regulation states clearly that the division of competences
established by the TFEU must be respected. Also, the
Grandfathering Regulation recalls that the EU may
authorize Member States to act in EU exclusive matters.
Legal clarification of this issue is needed from the ECJ.

5

whether an agreement envisaged is compatible with the
Treaties’. Such a request may also be introduced by a
Member State, the European Parliament, or the Council.
The President of the ECJ shall prescribe a time-limit
within which a Member State, the European Parliament,
or the Council may submit written observations (Article
196, §3 of the Rules of Procedure of the ECJ).
As soon as the request for an Opinion has been
submitted, the President shall designate a JudgeRapporteur and the First Advocate General shall assign
the case to an Advocate General (Article 197 of the Rules
of Procedure of the ECJ).
According to Article 198 of the Rules of Procedure of
the ECJ, the ECJ may decide that the procedure shall also
include a hearing. In any event, the ECJ shall deliver its
Opinion as soon as possible, after hearing the Advocate
General. Finally, the Opinion, signed by the President,
the Judges who took part in the deliberations, and the
Registrar, shall be delivered in open court. It shall be
served on all the Member States and on the European
Parliament, the Commission, and the Council.
Where the Opinion of the ECJ is adverse, the
agreement envisaged may not enter into force unless it is
amended or the Treaties are revised.

TOWARD THE END OF THE CONTROVERSY
ON THE EU COMPETENCE IN FOREIGN
DIRECT INVESTMENT

On 30 September 2014, the Commission decided to
request an Opinion from the ECJ providing legal
clarification on the EU competence to approve the
investment chapter of the EUSFTA. This decision was
confirmed by the new Juncker Commission on 4 March
2015.34 The Commission’s legal service is preparing an
official request for an Opinion from the ECJ. The request
for the Opinion will be ready before summer 2015. It will
relate both to whether the envisaged EUSFTA is
compatible with the provisions of the Treaty of Lisbon and
to whether the EU has the power to enter into that
agreement (Article 196, §2 of the Rules of Procedure of
the Court of Justice).

5.2 Last Word of the ECJ on the Controversy
about the EU Competence in FDI

5.1 Rules of Procedure for an Opinion at the
European Court of Justice

Fortunately, the ECJ will soon answer the critical
question: Can the chapter on FDI in the EUSFTA be
concluded by the EU solely, or by the EU and the Member
States through a mixed agreement? As an authoritative
interpreter, the ECJ has the power to decide this
controversial issue.
We believe that the ECJ will recognize the EU
competence for an FDI lato sensu. Excluding portfolio
investments would be a serious obstacle to developing a
comprehensive EU investment policy. Portfolio
investments are inextricably linked to direct investment in

In requesting an Opinion, the Commission is following
rules of procedure. The ECJ always plays an important role
for the legal clarification of the EU competence in external
relations and in CCP.35 This is confirmed by Reinisch who
recalls that ‘the ECJ will have the final word on all matters
of EU law – in both the prescriptive and normative senses
of the word – to play to its strengths’.36
According to Article 208, §11 of the TFEU, the ‘EU
Commission may obtain the Opinion of the ECJ as to
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several BITs.37 It would not make sense for the EU to
conclude less favourable investment chapters than those
contained in standard BITs.
However, the ECJ may make an exception for ISDS. Part of
a ‘package protection of investment’, ISDS may be incompatible with the EU system of legal protection guaranteed by
the ECJ. If the ISDS competes with the EU legal order, the
autonomy of EU law could be impaired.38 And the Member
States have the obligation to take their disputes exclusively to
the ECJ (Article 344 TFEU). We can hardly believe that the
ECJ will accept that party-appointed arbitrators interpret
and apply certain aspects of EU law. The ECJ will most
likely not allow ISDS to be comprised in FDI lato sensu and
require that Member States remove ISDS clauses in their
BITs. As Julie Maupin says, ‘the Court is a zealous guardian of
its own jurisdiction’.39

6

A

unclear how the ECJ will apply this to the EUSFTA,
which contains certain innovations regarding the
protection of investment.40 If the ECJ defines FDI stricto
sensu in its Opinion, the EU and the Member States will
have to conclude the investment chapter of the EUSFTA
through a mixed agreement, which could create confusion
among the EU’s trading partners.41 In the meantime, it
will be interesting to monitor the observations of the
parties, the opinion of the Advocate-General, and the
ECJ’s hearing (if there is one). It will also be interesting to
see how the Grandfathering Regulation will be
implemented by the Member States.
Looking further ahead, will the ECJ Opinion help lead
to a cohesive, consistent and comprehensive international
EU investment policy? According to Jörg Philipp
Terhechte, ‘the German Federal Constitutional Court has
no desire to await a judgment by the ECJ on a concrete
case, which will undoubtedly find in favour of there being
a Union competence’.42 And ‘at any length literature on
this subject considers that the ECJ’s submissions on the
interpretation of this term could have been more broadly
worded’.43 We believe that a common investment policy is
half-recognized in the Treaty of Lisbon. The expected ECJ
Opinion will perhaps fully recognize a common
investment policy. This would allow the EU to be
competitive at the international level.44 Also, it would
ease the negotiations and conclusions of the investment
chapter of the Transatlantic Trade and Investment
Partnership (TTIP) and of other FTAs between the EU and
third countries.45

NOTE ON ADOPTION

Although the ECJ will have the last word on the legal
controversy over the EU competence in FDI, Member
States still have the last word on adoption of investment
chapters in FTAs like the EUSFTA. According to Article
207(4) of the TFEU, the Member States can still veto the
adoption of EU investment chapters in FTAs.

7

CONCLUSION

To summarize, the Treaty of Lisbon has strengthened the
EU exclusive competence in CCP and FDI, but it remains
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