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When First in Time Is Not First in Right

When one thinks of a lien priority, what 
typically comes to mind is the age-old 
notion of “first in time, first in right,” 

meaning that the first party to record its security 
interest has a priority over any security interests 
that are recorded later. However, a recent deci-
sion from the U.S. Court of Appeals for the Fourth 
Circuit1 holds that a bank’s security interest in a 
chapter 11 debtor’s property created by a deed of 
trust that was executed before, but recorded after, 
the Internal Revenue Service (IRS) filed a tax lien 
has priority over the tax lien. 

Background 
 On Jan. 4, 2005, Restivo Auto Body Inc., 
of Eldersburg, Md., borrowed $1 million from 
Susquehanna Bank. On that same date, as secu-
rity for the loan, Restivo delivered to Susquehanna 
Bank a deed of trust with respect to two parcels 
of real property. Six days later, on Jan. 10, 2005, 
the IRS filed notice of a federal tax lien against 
Restivo for unpaid employment taxes for the fourth 
quarter of 2002, the first quarter of 2003, and the 
first and second quarters of 2004. On Feb. 11, 
2005, approximately one month after the IRS filed 
a notice of its tax lien, Susquehanna Bank recorded 
its security interest.

Bankruptcy Court Decision
 Restivo filed for chapter 11 protection in April 
2011 in the U.S. Bankruptcy Court for the District 
of Maryland. The IRS filed a proof of claim in 
the amount of $62,438.99 for taxes, interest and 
penalties. Subsequently, Susquehanna Bank filed 
an adversary proceeding seeking a determina-
tion of their relative priorities. The bankruptcy 
court relied on WC Homes LLC v. United States2 
to hold that Susquehanna Bank had priority over 
the IRS pursuant to Md. Code Ann. Real Prop. 

§ 3-201, which related back the effective date of 
Susquehanna Bank’s perfected security interest to 
Jan. 4, 2005, the date that Restivo delivered the 
deed of trust to the bank. Md. Code Ann. Real 
Prop. § 3-201 provides:

The effective date of a deed is the date of 
delivery, and the date of delivery is pre-
sumed to be the date of the last acknowl-
edgment, if any, or the date stated on the 
deed, whichever is later. Every deed, when 
recorded, takes effect from its effective date 
as against the grantor, his personal represen-
tatives, every purchaser with notice of the 
deed, and every creditor of the grantor with 
or without notice.3

The IRS appealed the decision. 

District Court Decision 
 The U.S. District Court for the District of 
Maryland, again relying on WC Homes and Md. 
Code Ann. Real Prop. § 3-201, affirmed the bank-
ruptcy court’s decision and granted Susquehanna 
Bank priority over the IRS tax lien.4 The district 
court interpreted Md. Code Ann. Real Prop. § 3-201 
the same way that the bankruptcy court did in find-
ing that when Susquehanna Bank recorded its lien 
on Feb. 11, 2005, it related back to Jan. 4, 2005, and 
therefore had priority over the IRS tax lien, which 
arose on Jan. 10, 2005. 
 In addition, as an alternative basis for affirming 
the bankruptcy court, the district court also held that 
the doctrine of equitable conversion under Maryland 
state law gave Susquehanna Bank a protected equi-
table security interest in Restivo’s property at the 
time that the deed of trust was executed, and that the 
bank would have had priority over the IRS tax lien 
regardless of whether or not the bank ever recorded 
its interest. The IRS filed an appeal. 
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Fourth Circuit Decision
 The Fourth Circuit Court of Appeals rejected the district 
court’s application of Md. Code Ann. Real Prop. § 3-201 to 
determine relative priority positions. However, it affirmed 
the judgment of the district court under Maryland’s doctrine 
of equitable conversion.5 
 The IRS tax lien is a federal lien and is therefore con-
trolled by federal law. Pursuant to 26 U.S.C. § 6321, “if any 
person liable to pay any tax neglects or refuses to pay the 
same after demand, the amount (including interest, additional 
amounts, addition to tax, or assessable penalty, together with 
any costs that may accrue in addition thereto) shall be a lien 
in favor of the United States upon all property and rights to 
property, whether real or personal, belonging to such per-
son.” Further, 26 U.S.C. § 6323 (a) states that a “lien imposed 
by section 6321 shall not be valid as against any purchaser, 
holder of a security interest, mechanic’s lienor, or judgment 
lien creditor until notice thereof.” According to 26 U.S.C. 
§ 6323 (h) (1) (A), a security interest exists at any time “if, at 
such time, the property is in existence and the interest has 
become protected under local law against a subsequent judg-
ment lien arising out of an unsecured obligation.”6

 The court of appeals found that the district court’s 
holding that Md. Code Ann. § 3-201 provides a basis for 
Susquehanna Bank’s priority incorrectly interprets the lan-
guage of 26 U.S.C. § 6323 (h) (1) (A). The court of appeals 
noted that proper effect must be given to Congress’s use 
of the present-perfect tense in § 6323 (h) (1) (A), which 
provides that a security interest exists at any time “if, at 
such time, the property is in existence and the interest has 
become protected under local law against a subsequent 
judgment lien.”7 The court added that support for this 
interpretation is provided both by case law from the Sixth 
Circuit, as well as the Treasury Regulations. The Sixth 
Circuit’s opinion in Citizens State Bank v. United States8 
provides that under § 6323 (h) (1) (A): 

Congress intended the protection to cover present 
security interests [that] have been perfected at some 
point prior to the imposition of the federal tax lien. 
Thus, the language would exclude security interests 
which have not yet become perfected under local law, 
as well as those interests which have been released.... 
[T] he language “has become” suggests that Congress 
intended to cover only those security interests [that] 
exist presently, and have become valid prior to the 
federal tax lien.9 

 The court held that this interpretation is consistent with 
the one adopted in Treas. Reg. § 301.6323 (h)-1 (a) (2). The 
regulation provides for the following: 

For purposes of this paragraph, a security interest is 
deemed to be protected against a subsequent judg-
ment lien on — 

(A) The date on which all actions required 
under local law to establish the priority of a 
security interest against a judgment lien have 
been taken, or

(B) If later, the date on which all required 
actions are deemed effective, under local law, 
to establish the priority of the security inter-
ests against a judgment lien. 

For purposes of this subdivision, the dates described 
in (A) and (B) of this subdivision ... shall be deter-
mined without regard to any rule or principle of local 
law [that] permits the relation back of any requisite 
action to a date earlier than the date on which the 
action is actually performed.10 

 Consistent with this interpretation, the court noted that 
Md. Code Ann. Real Prop. § 3-101 (a) specifies that a deed 
of trust is not effective unless it is “executed and recorded,” 
thus Susquehanna Bank’s security interest had not become 
protected under this statute against the subsequent judgment 
liens to deny the IRS priority at the time that the tax lien 
was filed. Accordingly, the court found that the use of the 
present-perfect tense in 26 U.S.C. § 6323 (h) (1) (A) precludes 
giving effect to the relation-back provision in Md. Code Ann. 
Real Prop. § 3-201, and thus this statute did not operate to 
give Susquehanna Bank a security interest until the bank 
recorded its deed of trust, and the bank did not have retroac-
tive priority over the IRS tax lien. 
 The court of appeals nevertheless affirmed and 
agreed with the district court’s ruling that 26 U.S.C. 
§ 6323 (h) (1) (A) incorporates Maryland law insofar as it 
protects equitable security interests against subsequent 
judgment-creditor liens. The court of appeals found that the 
Maryland doctrine of equitable conversion applies the prin-
ciple that “equity treats as being done [that] which should 
be done.”11 Under the equitable-conversion doctrine, upon 
contracting to purchase land, the purchaser gains equitable 
title to the property.12 As such, Maryland courts have consis-
tently held that a land purchaser’s equitable title is superior 
to any subsequent judgment lien.13 
 Maryland courts have regularly held that lenders who 
secure their interests with a mortgage or deed of trust are 

5 In re Restivo, 2014 WL 5488166.
6 26 U.S.C. § 6323 (h) (1) (A) (present-perfect tense, emphasis added).
7 26 U.S.C. § 6323 (h) (1) (A) (present-perfect tense, emphasis added).
8 932 F.2d 490 (6th Cir. 1991) (per curiam).
9 Citizens State Bank, 932 F.2d 490. 

10 Treas. Reg. § 301.6323(h)-1(a)(2) (emphasis added). 
11 Noor v. Centreville Bank, 996 A.2d 928, 932 (Md. Ct. Spec. App. 2010) (quoting Himmighoefer v. 

Medallion Indus. Inc., 487 A.2d 282, 286 (Md. 1985)).
12 Himmighoefer, 487 A.2d at 286.
13 Id. at 287; Watson v. Watson, 497 A.2d 794, 800 (Md. 1985); Wolf Org., Inc. v. Oles, 705 A.2d 40, 46-47 

(Md. Ct. Spec. App. 1998).

While the court of appeals 
ultimately ruled that 
Susquehanna Bank’s security 
interest had priority over the IRS 
tax lien pursuant to Maryland 
common law, it serves as a good 
reminder for lenders and other 
parties obtaining a security 
interest to record such interest 
as quickly as possible in order 
to achieve priority against other 
bona fide purchasers.
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entitled to the same protections as bona fide purchasers for 
value.14 Therefore, when Susquehanna Bank received a con-
ditional deed to secure its loan, it was entitled to the same 
protections available to bona fide purchasers, and as a bona 
fide purchaser, the bank’s equitable interest was superior to 
a subsequent judgment lienholder as of Jan. 4, 2005. 
 Moreover, the court of appeals observed that Maryland 
courts consistently hold that the Maryland doctrine of equita-
ble conversion protects the security interest of a purchaser, or 
holder of a deed of trust, from subsequent judgment lienhold-
ers regardless of whether the purchaser complies with the 
recordation statutes.15 The recordation statutes protect only 
bona fide purchasers, and a judgment creditor is not a bona 
fide purchaser. A judgment creditor’s claim must “stand or 
fall by the real, and not the apparent rights of the defendant 
in judgment.”16 Consequently, the court of appeals held that a 
judgment creditor takes subject to prior parties holding equi-
table title, even if undisclosed, and therefore Susquehanna 
Bank would still have had priority over subsequent judgment 
lienholders, even if it has never recorded its deed of trust. 
The court of appeals stressed that it was not holding that the 
Maryland recordation statute was a nullity. Indeed, bona fide 
purchasers and holders of deeds of trust should record their 
interests as soon as possible to protect themselves from sub-
sequent bona fide purchasers. However, the IRS was neither 
a bona fide purchaser, nor the holder of a deed of trust. 
 The IRS tax lien arose pursuant to 26 U.S.C. § 6321, and 
pursuant to 26 U.S.C. § 6323 (a), a “lien imposed by sec-
tion 6321 shall not be valid as against ... a holder of a secu-
rity interest ... until notice thereof.” In addition, 26 U.S.C. 
§ 6323 (h) (1) (A) holds that a security interest exists at any 
time “if, at such time, the property is in existence and the 
interest has become protected under local law against a sub-
sequent judgment lien arising out of an unsecured obliga-
tion.”17 The court of appeals observed that under Maryland 
common law, Susquehanna Bank was protected from subse-
quent judgment lienholders on the date the deed of trust was 
delivered, and thus, the bank had a security interest as defined 
by 26 U.S.C. § 6323 (h) (1) (A) on Jan. 4, 2005. Therefore, the 
court of appeals held that pursuant to Maryland common law 
and 26 U.S.C. § 6323 (a), Susquehanna Bank had priority 
over the IRS tax lien.

Conclusion
 This case stands as a cautionary tale for practitioners in 
jurisdictions beyond Maryland. The court of appeals noted 
that the principles of this case are not unique to Maryland, 
citing case law in Texas and New York. Specifically, in 
Hellman v. Circle C Props. I Ltd.,18 the court held that a 
lender holding a deed of trust had priority over a debtor’s 
subsequent judgment creditor. In addition, the court in Suffolk 
Cnty. Fed. Sav. & Loan Ass’n v. Geiger19 held that a mort-
gagee had priority over a subsequent judgment lien creditor. 
 While the court of appeals ultimately ruled that 
Susquehanna Bank’s security interest had priority over the 

IRS tax lien pursuant to Maryland common law, it serves 
as a good reminder for lenders and other parties obtaining a 
security interest to record such interest as quickly as possible 
in order to achieve priority against other bona fide purchas-
ers. As the court of appeals noted, Susquehanna Bank’s inter-
est would not have had priority over a subsequent bona fide 
purchaser prior to its recordation of the security interest. In 
addition, as a result of this decision, creditors whose liens are 
subordinated to interests that “have become protected against 
subsequent judgment lien creditors” must be aware not only 
of recorded security interests in property, but unrecorded 
equitable interests as well.  abi

Reprinted with permission from the ABI Journal, Vol. XXXIV, 
No. 1, January 2015.
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15 See, e.g., Greenpoint Mortg. Funding Inc. v. Schlossberg, 888 A.2d 297, 308 (Md. 2005); Lewis v. 
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16 See Kolker v. Gorn, 67 A.2d 258, 261 (Md. 1949).
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19 57 Misc. 2d 184 (N.Y. Sup. Ct. 1968).


